QUALIFIED PLAN NOTES

I.
Premature Distributions - A 10 percent penalty is imposed on premature distributions ~ qualified plans, 403(1,), SEP and IRAs. Early withdrawal is withdrawal before age 59 112; some exceptions apply. In the case of a premature distribution, the employee's income tax is increased by an amount equal to 10 percent of the amount of the distribution includible in gross income.

A.
Exceptions to penalty for Profit Sharing, Money Purchase, 401(k) and Defined Benefit include: death, disability, retirement after age 55, substantial and equal periodic payments, distributions resulting from Qualified Domestic Relations Order (QDRO), return of excess contributions, medical expenses, and quali4ing adoption expenses.

B.
Exceptions to penalty for IRAs, SEPs, SARSEPs and SIMPLE IRAs include: death) disability, substantial and equal periodic payments, qualifying adoption expenses and certain health Insurance premiums for self-employed.

C.
For a complete listing of exceptions, see IRC section 72t

D.
403(b) plans have different exceptions, see IRC section 72q.

2.
Excess Distributions

A.
Determined annually

An individual who receives an excess distribution is subject to a 15 percent nondeductible excise tax on the amount of the excess. The tax imposed is reduced by the amount of any early distribution tax attributable to the excess distributions.

Penalty waived on distributions made In 1997,1998 and 1999.

In general, an excess distribution is the excess of an individual's total retirement distributions for a calendar year over $160,000.

B.
Determined for Lump Sum Distributions

In making the determination of whether a lump-sum distribution results in an excess distribution, instead of using the $160,000 annual limit, the limit is equal to five times the annual amount which equals $800,000 for 1997.

If an employee's accrued benefit as of August 1, 1986, exceeds $562,500 and if the employee made a grandfather election on a return filed for a taxable year ending before 1989, no excise tax is imposed on the portion of the grandfathered amount.

3.
Lump-Sum Distributions

A.
Forward Averaging

(1)
Five-year

The taxable portion of a qualified plan lump-sum distribution is taxable as ordinary income. The taxpayer may elect special tax treatment using five-year averaging:

(a)
On account of employee's separation from service;

(b)
After employee attains the age of 59 1/2; or

(c)
After employee has been a participant in the plan for five years.

A distribution can qualify as a lump-sum distribution only if the entire balance is distributed within one taxable year. To get the benefits of five-year averaging, the recipient must elect lump-sum treatment. Only one lump-sum election per individual can be made.

Five-year averaging may not be elected on distributions made after 1999.
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2)
10-Year

A participant in a qualified plan who reached age 50 before 1986 can elect, with respect to a lump-sum distribution, capital gain treatment and special averaging. This election is available only one time. If 10-year averaging is elected, the applicable tax is determined using 1986 rates.

B.
Rollovers

No tax is due on distributions rolled over to another qualified plan or IRA within 60 days of receipt. The employee can "roll over" part or all of the distribution, but if only part is rolled over, the employee must include the retained portion in income. Once a rollover is made, the taxpayer loses the right to have the distribution taxed under the five-year or ten-year averaging rules. After 12/31/92, all qualified plan distributions are subject to 20 percent withholding. See Lump-Sum Kit for more details.

4.
Death before Required Beginning Date (RBD) - proceeds must be distributed within five years or an election must be made to annuitize within one year of death of account holder. Exceptions:

Spouse is beneficiary - proceeds can be rolled to surviving spouse's IRA and treated as their own IRA. If proceeds are not rolled over, spouse can treat the IRA as decedent's IRA. Spouse must start distribution after deceased would have turned 70 1/2. Section 401(a)(9)(B)(iv).

Nonspouse beneficiary - rollover not allowed. Section 219(a)(4). If beneficiary is a non-person, i.e., estate or trust, the annuity election is not available.

5.
Death after RBD - distribution must be at least as rapid as under the method in effect prior to death.

Example: Owner elects minimum distributions based on 16-year life expectancy and dies after 10 years. Remaining interest will be paid out in equal installments over a period not greater than 6 years. Benefits can be accelerated. Section 401 (a)9(b)(i).

Timing of distributions impacted by election to use recalculation method or non-recalculation method for minimum distribution calculation. If recalculation is used, beneficiary may be required to take distributions within one year of death. Non-recalculation method allows the beneficiary to continue taking distributions at least as rapidly as the owner had been taking distributions prior to death.

RBD for items 4 and 5 means April 1 of the year following the year the account owner turns 70 ½.

6.
Cap on Compensation - compensation limited to $160,000 for calculation of contributions. Only $160,000 of income can be considered as compensation for contribution purposes. For SEPs, the new individual limit is $24,000 ($160,000 x 15%).

7.
Discrimination Tests

A.
401(k) Discrimination Tests - one type of 401(k) discrimination test is the Average Deferral Percentage (ADP). Additional discrimination tests may apply. The ADP of the Non-Highly

Compensated Employees (NHCE) as a group will limit the deferrals of the Highly Compensated Employees (HCE) as a group based on the following ranges:

O%-2% ADI', HCE can defer additional 200%.

2%-8% ADP, HCE can defer two times the NHCE ADP.

Over 8% ADP, HCE can defer additional 125%.

Example:
If the ADP of the NHCE is 5%, the HCEs as a group can dos combined deferral of 7%.

B.
SARSEP Discrimination Test -a similar ADP test is performed on SARSEP plans. The ADP of the Non-Highly Compensated Employees (HCE) 55 a group will limit the individual deferrals of die Highly Compensated Employees (HCE). The HCEs are able to individually do an additional 125% more than the NHCE.

Example:
If the ADP for the NHCE is 5%, the HCEs individually can do a6.25% deferral. ADP for years starting in 1997 is based on compensation without reduction for salary deferral arrangements.

8.
Vesting schedules allow the employer to reward long-term employees by restricting employees with shorter service from receiving their entire benefit from the retirement plan. Employers requiring one year of service for eligibility in the retirement plan may use vesting schedules. Employers requiring two years of service for eligibility may not use vesting schedules. Vesting schedules are as follows:

A.
Top-heavy plans are plans where 60% or more of the benefits accrue to the Key Employees. Top-heavy plans are subject to the following vesting schedules:

3-year cliff - allows for no vesting of benefits for employees who terminate within the first three years of service. After the employee has completed the third year of service, the employee is 100% vested, which means the employee is entitled to all of the money the employer has put aside in the retirement account on behalf of the individual employee.

6-year graded vesting - results in no vesting for the first two years of service. After completion of the second year of service, the employee vests 20% per year until

100% vested after completion of the sixth year of service.

B.
Non-top-heavy plans are plans where less than 60% of the benefits accrue to the Key Employees. Non-top-heavy plans allow for the following vesting schedules:

5-year cliff- allows for no vesting of benefits for employees who terminate within the first five years of service. After the employee has completed the fifth year of service, the employee is 100% vested, meaning the employee is entitled to all of the money the employer has put aside in the retirement account on behalf of the individual employee.

7-year graded vesting - results in no vesting for the first three years of service. After completion of the third year of service, the employee vests 20% per year until 100% vested after completion of the seventh year of service.

9.
Plan loans

A.
Payments are made at least quarterly and repaid within five years (special exception for purchase of primary residence).

B.
Loan limited to lesser of $50,000 or 50% of vested benefit reduced by outstanding loan balance. Must use reasonable interest rate.

C.
Loan policy must be written, and the plan must allow for loans.

D.
ERISA prohibited transaction rules restrict sole proprietors, partners and 5% S-corporation shareholders from taking loans from the retirement plan. Loans must be offered to employees on a nondiscriminatory basis.

10.
Fiduciary responsibility is defined in ERISA Section 404. Fiduciaries must follow the following guidelines when investing retirement plan assets:

A.
Prudent man rule - investments offered under the plan would be selected by another person acting in a similar capacity who has knowledge of such investments.

B.
Diversified - plan assets must be adequately diversified based on asset category.

C.
Liquid - plan assets must have enough liquidity to meet plan liabilities.

11.
Bonding is required on all plan fiduciaries. A bond equaling 10% of plan assets with the minimum amount being $1,000 and the maximum amount being $500,000.

