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Simply to help -- Helping you to keep more of what you earn -- Helping you to protect more of what you keep

 (COMMENTS AND DISCUSSION:
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Please Reply To The Longboat Key Office
RE: Formation of Homeowners’ Association Model Documents

This presentation is for informational and sample purposes only.  Do not use any of the pages or documents without seeking advice of a CPA and Legal Counsel.
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Mission Statement Notes-

The following are suggestions for inclusion in a Mission Statement of the homeowners association.  Please know and understand some of the statements are included to encourage the Internal Revenue Service to accept a tax-exempt application.   Those specific items are marked with [image: image1.png]



The purpose for which the association is organized is for the purpose of improving or maintaining the quality of Blue Lagoon Homeowners, and to have and hold property, both real and personal, to do all such things as may be necessary or desirable in carrying out the mission of which will benefit the public.
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 No substantial part of the activities of the corporation shall constitute the carrying on of propaganda or otherwise attempting to influence legislation, or any initiative or referendum before the public, and the corporation shall not participate in, or intervene in (including by publication or distribution of statements), any political campaign on behalf of, or in opposition to, any candidate for public office. 
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 Notwithstanding any other provisions of this document, the organization shall not carry on any other activities not permitted to be carried on (a) by an organization exempt from federal income tax under section 501(c)(4) of the Internal Revenue Code, or corresponding section of any future federal tax code, or (b) by an organization, contributions to which are deductible under section 170 (c)(2) of the Internal Revenue Code, or corresponding section of any future federal tax code.
The association will from time to time, as decided by the members, accumulate and account for a fund to be set aside for legal costs to defend the environment, life-style, quality of life, public safety, public health, appearance and quality of the area.

The association will sponsor member social events as directed by the officers of the association.
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 The association must primarily serve the community rather than the private interests of its members:

1. Membership is automatic for property owners of the Blue Lagoon Homeowners subdivision, and residents of Blue Lagoon Homeowners subdivision and,

2. Dues are not mandatory, however may be accepted from any member or non-member — since dues are voluntary then no lien can be attached to any property and,

3. Contributions may be accepted from any member or non-member to promote the mission of the Association and,
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 Association may beautify and preserve public property of Blue Lagoon Homeowners in cooperation with the local government and,
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 It does not perform exterior maintenance on private dwellings, and,

6. [image: image7.png]


 If any facilities maintained they are open to the general public rather than only to the members,
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 The Association is to work with other Associations in the town of Longboat Key to maintain the safety and welfare of the public and,

8. Publish a newsletter made available to the general public at times to be determined by the authorized officers and, 
9. [image: image9.png]


 Engage in promoting the common good and general welfare of the people of the community; primarily for the purpose of bringing about civic betterments and social improvements, defend the environment, life-style, quality of life, public safety, public health, appearance and quality of the area and, 
10. Occasionally initiate litigation to contest the validity of legislation, rules or regulations, decisions, events or actions adversely affecting visitors and/or residents of the community.

Bob Parrish CPA PC

For the firm

Bob Parrish CPA

Sample Documents 

Enclosed herewith is a set of sample documents to assist in the formation of a not-for-profit organization (SEE THE COMMENTS) for the property owners in Blue Lagoon Homeowners:

Organizational Overview

Articles of Incorporation

By-laws

Please read these documents and seek the opinion of legal counsel before adopting the documents.

I am submitting these as a volunteer and property owner in the Blue Lagoon Homeowners subdivision.

If there are questions, comments or further need, PLEASE DO NOT HESITATE to contact me.

 COMMENTS AND DISCUSSION:

Advice

I usually advise the use of the tax exemption status whenever it is available.  Why?  There are three primary benefits of tax exemption: 

1. federal income tax savings; 

2. State sales tax and franchise/business tax savings (if not already exempt from franchise tax); and 

3. more clear-cut availability of public immunity under the State Charitable Immunity and Liability Acts, which provide civil immunity for volunteers and limited liability for organizations. All in all, tax exemption may be worth looking into. 
Options for Formation ~ Tax Impact and Protection of Officers

The two methods of forming homeowner associations are:

1. Form a corporation within the state’s parameters for any ordinary “for profit” corporation and make appropriate election using the Title 26 USC §528 provisions.

2. Form a tax exempt corporation using Title 26 USC §501(c)(4) provisions.

Tax Exempt Status Benefits ~ Taxes & Torts

· Reduction or elimination of federal and state income tax

· Reduction or elimination of Intangible Tax

· Reduction or elimination of sales Tax

· Reduction or elimination of franchise or business Tax

· And last, but certainly not least the statutes provide protection to the officers from civil liabilities and other tort actions

Preliminary

Duty of Care 
Duty of Care requires directors and officers to act "with the care an ordinarily prudent person in a like position would exercise under similar circumstances." However, the “business judgment rule” that developed under common law allows for mistakes. Essentially, this rule presumes that directors and officers have: 

1. acted on an informed basis, 

2. in good faith, and 

3. in the honest belief that their actions are in the best interests of the corporation.

Duty of Loyalty 

Another important foundation provides explanations of directors' and officers' Duty of Loyalty to the nonprofit. Basically, this section of the Model Act prohibits directors and officers from entering into transactions that would create a conflict of interest with the nonprofit. These transactions can be grounds for personal liability suits if conflict of interest is determined. Thus, the Model Act gives recommendations for avoiding conflict of interest claims: 

1. advance approval by the board of directors (after disclosure of all material and facts) and in good faith belief that the transaction is in the best interests of the corporation; or 

2. approval by state attorney general overseeing nonprofit organizations. 

Immunity from Liability 
Finally, the Model Act addresses the directors' and officers' immunity from liability: 

a director is not liable to the corporation, any member, or any other person for any action taken or not taken as a director, if the director acted in compliance with the requirements of the duties of care and loyalty.

Common law and state statutes continue to address the liability limitations provided to directors and officers.

Indemnification 

The Model Act also describes measures that allow an organization the right to indemnify a director or officer provided he/she is successful in the defense of any proceeding to which the director is party. Also included are provisions to "indemnify and advance expenses to an officer." Concurrently, the Model Act allows provisions within the by-laws to specifically include an indemnification clause. 

The Supremacy Clause 
Under the supremacy clause of the US Constitution, federal legislation can "pre-empt" state legislation. Thus, "federal legislation trumps any conflicting state legislation." The preemption clause therefore prevents a state from limiting or restricting potential liability of directors of nonprofit corporations for civil liability based on the violation of federal statutes. 

As is now evident, state statutes cannot fully protect nonprofit boards from liability suits and claims. Therefore, nonprofit organizations should consider purchasing some form of D&O liability insurance. 
Aside from the protection awarded by state statutes, insurance D&O liability coverage is far broader in scope. Even if a board member defendant wins on grounds of legislative immunity, the defense costs can become astronomical. Zimmet comments: 

The fact of the matter is that there are more and more lawsuits alleging misconduct on the part of directors and officers and that's the trend. . .It's just my opinion that the risk is there. Given the current litigious environment, it's wise to have as much protection as you can and the D&O insurance provides that protection. 

The policy should be reviewed so that the duty to defend and the costs of defense are determined. Significant exclusions should be identified and understood. A director will want to be aware of the following: 

Limits of D&O coverage--this will be affected by any offset of legal defense costs 

The retention level imposed on insureds 

The amount of co-insurance (if any) 

Potential D&O Allegations 

(Not specific to nonprofit organizations). 

1. Wrongful termination of employment 

2. Damages for Insured's failure to sponsor a program 

3. Failure to permit plaintiff to participate in organization program 

4. Discrimination by organization for arbitrarily ignoring plaintiff's application 

5. Minority membership group objects to Board policy 

6. Breach of fiduciary duty 

7. Wrongful expulsion from staff 

8. Breach of contract by directors for failure to purchase certain equipment 

9. Inefficient or lax administration causing unnecessary losses to corporation 

10. Conflict of interest 

11. Misstatement of financial condition 

12. Allegations of exceeding authority granted by charter or by-laws 

13. Expansion of corporate activities into new fields resulting in losses 

14. Failure to retain and exercise general supervision over affairs of the institution 

15. Failure to attend meetings. Non-participation in the decision or not having ready access to information is not a shield from liability when such ignorance results from negligent attention. 

16. Excessive compensation paid to officers and employees 

17. Failure to defend against an invalid claim against the corporation 
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Florida Statute

The following is the Florida Statute:

617.0834 Officers and directors of certain corporations and associations not for profit; immunity from civil liability. ---
(1) An officer or director of a nonprofit organization recognized under s. 501(c)(3) or s. 501(c)(4) or s. 501(c)(6) of the Internal Revenue Code of 1986, as amended, or of an agricultural or a horticultural organization recognized under s. 501(c)(5), of the Internal Revenue Code of 1986, as amended, is not personally liable for monetary damages to any person for any statement, vote, decision, or failure to take an action, regarding organizational management or policy by an officer or director, unless:
(a) The officer or director breached or failed to perform his duties as an officer or director; and
(b) The officer’s or director’s breach of, or failure to perform, his duties constitutes: 1. A violation of the criminal law, unless the officer or director had reasonable cause to believe his conduct was lawful or had no reasonable cause to believe his conduct was unlawful. A judgment or other final adjudication against an officer or director in any criminal proceeding for violation of the criminal law estops that officer or director from contesting the fact that his breach, or failure to perform, constitutes a violation of the criminal law, but does not estop the officer or director from establishing that he had reasonable cause to believe that his conduct was lawful or had no reasonable cause to believe that his conduct was unlawful; 2. A transaction from which the officer or director derived an improper personal benefit, either directly or indirectly; or 3. Recklessness or an act or omission which was committed in bad faith or with malicious purpose or in a manner exhibiting wanton and willful disregard of human rights, safety, or property.
(2) For the purposes of this section, the term:
(a) "Recklessness" means the acting, or omission to act, in conscious disregard of a risk: 1. Known, or so obvious that it should have been known, to the officer or director; and 2. Known to the officer or director, or so obvious that it should have been known, to be so great as to make it highly probable that harm would follow from such action or omission.
(b) "Director" means a person who serves as a director, trustee, or member of the governing board of an organization.
(c) "Officer" means a person who serves as an officer without compensation except reimbursement for actual expenses incurred or to be incurred.
History: s. 54, ch. 90-179.
617.0835 Prohibited activities by private foundations. ---
(1) As used in this section, section references, unless otherwise indicated, refer to the Internal Revenue Code of 1986, as amended, Title 26 of the United States Code, including corresponding provisions of any subsequent federal tax laws.
(2) A corporation, during the period it is a "private foundation" as defined in s. 509(a), may not:
(a) Engage in any act of "self-dealing," as defined in s. 4941(d), which would give rise to any liability for the tax imposed by s. 4941(a);
(b) Retain any "excess business holdings," as defined in s. 4943(c), which would give rise to any liability for the tax imposed by s. 4943(a);
(c) Make any investment which would jeopardize the carrying out of any of its exempt purposes, within the meaning of s. 4944, so as to give rise to any liability for the tax imposed by s. 4944(a); and
(d) Make any "taxable expenditures," as defined in s. 4945(d), which would give rise to any liability for the tax imposed by s. 4945(a).
(3) Each corporation, during the period it is a "private foundation" as defined in s. 509, shall distribute, for the purposes specified in its articles of incorporation or organization, for each taxable year, amounts at least sufficient to avoid liability for the tax imposed by s. 4942(a).
(4) The provisions of subsections (2) and (3) do not apply to any corporation to the extent that a court of competent jurisdiction determines that such application would be contrary to the terms of the articles of incorporation or organization or other instrument governing such corporation or governing the administration of charitable funds held by it and that the same may not properly be changed to conform to such subsections.
(5) This section shall not impair the rights and powers of the courts or of the Department of Legal Affairs with respect to any corporation.
History: s. 57, ch. 90-179.
617.0840 Required officers. ---
(1) A corporation shall have the officers described in its articles of incorporation or its bylaws who shall be elected or appointed at such time and for such terms as is provided in the articles of incorporation or the bylaws. In the absence of any such provisions, all officers shall be elected or appointed by the board of directors annually.
(2) A duly appointed officer may appoint one or more officers or assistant officers if authorized by the bylaws or the board of directors.
(3) The bylaws or the board of directors shall delegate to one of the officers responsibility for preparing minutes of the directors’ and members’ meetings and for authenticating records of the corporation.
(4) The same individual may simultaneously hold more than one office in a corporation.
History: s. 58, ch. 90-179.
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Federal Statute

The following is a summary of the Federal Act:

Federal Volunteer Protection Act 

On June 18, 1997, President Clinton signed into law S.543, the "Volunteer Protection Act of 1997." The legislation, which took effect 90 days from the date of enactment, was the culmination of over ten years' effort to enact a federal law to provide some protection from liability for volunteers. The Act provides civil liability protection for non-profit or government volunteers if:

1. the volunteer was acting within the scope of his/her responsibility; 

2. the volunteer was properly licensed, certified or authorized to engage in the activity or practice (if required by the state in which the damage occurred) and those activities were within the scope of the volunteer's responsibility; 

3. the harm was not caused by willful or criminal misconduct, gross negligence, reckless misconduct or a "conscious, flagrant indifference" to the rights or safety of the individual harmed by the volunteer; and 

4. the harm was not caused by the operation of a motor vehicle, aircraft, or other vehicle for which an operator's license or insurance is required by the state.

Articles of Incorporation

OF

Blue Lagoon Homeowners  Home Owners' Association
We, the undersigned natural persons of the age of eighteen (18) years or more, at least two (2) of whom are citizens of the State of Florida, acting as incorporators of a corporation under the Florida Non-Profit Corporation Act, do hereby adopt the following Articles of Incorporation for such corporation:

ARTICLE ONE - Name

The name of the corporation is "Blue Lagoon Homeowners Home Owners' Association".

ARTICLE TWO - Not-for-profit

The association is a nonprofit corporation.

ARTICLE THREE - Life

The period of its duration is perpetual.

Article Four - Members

The association shall have one or more classes of members, and the designation of such class or classes, the manner of election or appointment, and the qualifications and rights of the members of each class shall be set forth in the by-laws.

Article Five - purpose

The purpose for which the association is organized is for the purpose of improving or maintaining the quality of Blue Lagoon Homeowners, and to have and hold property, both real and personal, to do all such things as may be necessary or desirable in carrying out the mission of which will benefit the public.

No substantial part of the activities of the corporation shall constitute the carrying on of propaganda or otherwise attempting to influence legislation, or any initiative or referendum before the public, and the corporation shall not participate in, or intervene in (including by publication or distribution of statements), any political campaign on behalf of, or in opposition to, any candidate for public office. 

Notwithstanding any other provisions of this document, the organization shall not carry on any other activities not permitted to be carried on (a) by an organization exempt from federal income tax under section 501(c)(4) of the Internal Revenue Code, or corresponding section of any future federal tax code, or (b) by an organization, contributions to which are deductible under section 170 (c)(2) of the Internal Revenue Code, or corresponding section of any future federal tax code.

The association will from time to time, as decided by the members, accumulate and account for a fund to be set aside for legal costs to defend the environment, life-style, quality of life, public safety, public health, appearance and quality of the area.

The association will sponsor member social events as directed by the officers of the association.

The association must primarily serve the community rather than the private interests of its members:

1. Membership is automatic for property owners of the Blue Lagoon Homeowners subdivision, and residents of Blue Lagoon Homeowners subdivision and,

2. Dues are not mandatory, however may be accepted from any member or non-member — since dues are voluntary then no lien can be attached to any property and,

3. Contributions may be accepted from any member or non-member to promote the mission of the Association and,

4. Association may beautify and preserve public property of Blue Lagoon Homeowners in cooperation with the local government and,
5. It does not perform exterior maintenance on private dwellings, and,

6. If any facilities maintained they are open to the general public rather than only to the members,

7. The Association is to work with other Associations in the town of Longboat Key to maintain the safety and welfare of the public and,

8. Publish a newsletter made available to the general public at times to be determined by the authorized officers and, 

9. Engage in promoting the common good and general welfare of the people of the community; primarily for the purpose of bringing about civic betterments and social improvements,  defend the environment, life-style, quality of life, public safety, public health, appearance and quality of the area  and,
10. Occasionally initiate litigation to contest the validity of legislation, rules or regulations, decisions, events or actions adversely affecting visitors and/or residents of the community.
Article Six - Management

The management of the association shall be vested in the Board of Directors, as defined in the corporation's bylaws. No Director shall have any right, title, or interest in or to any property of the corporation. 

Article Seven - Amendments

The power to alter, amend or repeal the Association's By-Laws, and to adopt new By-Laws, shall be vested in the residents owning homes in the area and shall have been living in the area for at least one year.

Article Eight - Location

The street address of its initial registered office is ______________________ Florida ____, and the name of its initial registered agent at such address is ____________________.

Article Nine - Dissolution and Public Benefit

No part of the net earnings of the Association shall inure to the benefit of any member, directors, or officer of the Association, or any private individual (except that reasonable compensation may be paid for services rendered to or for the Association affecting one or more of its purposes), and no member, director or officer of the Association or any private individual shall be entitled to share in the distribution of any of the Association assets on dissolution of the association.  

Upon the dissolution of the organization, assets shall be distributed for one or more exempt purposes within the meaning of section 501(c)(3), or 501(c)(4) of the Internal Revenue Code, or corresponding section of any future federal tax code, or shall be distributed to the federal government, or to a state or local government, for a public purpose. 

Article Ten - Management Committee

a) The number of persons constituting the initial Executive Committee is _______ and the names and addresses of these who are to serve as committee members until the first _______(called, annual, ordinary, etc.) meeting of the members or until their successors are elected and succeed are:

____________________________________________________

____________________________________________________

b) The number of committee members of the corporation set forth in (a) of the article shall constitute the authorized number of committee members until elections are  concluded by the residents.

c)  The number of the committee members shall be twelve (12).  Terms shall be no longer than two years, there shall be a rolling of committee members such that three (3) new directors are elected each year.  Number of selected terms are set by By-Laws.

Article Eleven – Indemnification & Insurance

a) Every director, officer, committee member or employee of the association shall be held harmless and indemnified by the corporation against all expenses and liabilities, including counsel fees, reasonably incurred by or imposed upon him in connection with any proceeding to which he may be a party, or in which he may become involved, by reason of his being or having been a director officer, committee member or employee of the corporation, or any settlement thereof, whether or not he is a director, officer, committee member or employee at the time such expenses are incurred, except in such cases wherein the director, officer, committee member or employee is adjudged guilty of willful misfeasance or malfeasance in the performance of his duties; provided that in the event of a settlement the indemnification herein shall apply only when the Board of Directors approves such settlement and reimbursement as being for the best interests of the association.  Such hold harmless agreement and indemnification shall inure to the heirs, executors or administrators of any person indemnified.  The foregoing exclusive of all other rights to which such directors, officer, or employee may be entitled.

b) The corporation shall have the power to purchase and maintain insurance on behalf of any person who is or was a director, officer, committee member employee or agent of the corporation, or is or was serving at the request of the corporation as a director, officer, committee member employee or agent of another corporation, partnership, joint venture, trust or other enterprise against any liability asserted by him and incurred by him in any such capacity, or arising from this status as such, whether or not the corporation would have power to indemnify him against such liability under the provisions of this article.

c) No (member) officer, or Director of this corporation shall be personally liable for the debts or obligations of this corporation of any nature whatsoever, nor shall any of the property of the (members) officer, or Directors be subject to the payment of the debts or obligations of this corporation. 

Article Twelve - Severability

A.  If paragraph B of this article is satisfied, no contract or other transaction between the association and any of its directors or officers or any corporation or firm in which any of them are directly or indirectly interested as a shareholder, trustee, director creditor or otherwise, shall be invalid solely because of such relationship or because of the presence of such trustee, director, or officer at the meeting authorizing such contract or transaction, or his participation in such meeting or authorization.

B.  Paragraph A of this article shall apply on if:

(1)  The material facts of the relationship or interest of each director or officer are known or disclosed to the board of directors and it nevertheless authorizes or ratifies the contract or transaction by a majority of the directors present, each such interested director to be counted for quorum purposes but not as a director present for calculating the majority necessary to carry the vote, nor shall the interested director be entitled to vote; or 

(2)  The contract or transaction is fair to the Association as of the time authorized or ratified by the Board of Directors or a committee of the Board.

C.  This provision shall not be construed to invalidate a contract or transaction that would be valid in the absence of this provision.

In witness whereof, we have hereunto set our hands, this ______________ day of ___________, _________________.

____________________________________________

____________________________________________

____________________________________________

Bylaws of Blue Lagoon Homeowners Homeowners’ Association

What the Bylaws are About

This shall provide a tax-exempt entity for accumulating funds for instances that would make it difficult for one person to undertake. Its mission should be to provide a means for a property owner to accomplish his or her objectives, while protecting both the community overall and the individual owners.  There has been setup an entity that recognizes ownership of properties will change, along with the goals of the individual sellers, buyers and residents.  There are provisions for tenure of officers and board members.  There are provisions for the protection of the officers and volunteers from litigation.  There are provisions for resolution of disputes.  There are provisions to recognize that not all property owners live in the area and hence may not have the same interests or concerns as residents may have.  There are provisions to recognize that at some time creditors may become involved, or corporations, that do not intend to use the property personally.  Although the residents of the community at this time have a common goal, the future may not include goals that all members can agree upon, therefore provisions for resolution (although seemingly complex today) may be a necessity five years from today.  These bylaws must be drafted with care and vision so that both sides of a controversy are considered in a fair and equitable manner resulting in resolution, rehabilitation and or restitution.

The articles and by-laws attached are a first draft of the homeowner association. This SAMPLE does not constitute the bylaws. The purpose is to allow the formation of an organization to control the building in Blue Lagoon Homeowners. The organization will be structured so that residents will have an organization for guidance regarding construction, protecting owners and any activity for the public benefit.  This shall provide a tax-exempt entity for accumulating funds for instances that would make it difficult for one person to undertake. Its mission should be to provide a means for a property owner to accomplish his or her objectives, while protecting both the community overall and the individual owners. Its mission must be to promote the overall welfare and to provide communication from the beginning so that no misunderstandings result. Its mission will be to provide confidentiality for all parties and to prohibit a gossip or revenge activity.

The intention has been to include both a “long form” set and a “short form” set. The current drafting includes only the “long form”

Please read both the Articles of Incorporation and the Bylaws. These are intended for all residents to mark and make suggestions for changes. If a suggestion is not included, please understand that the drafting must consider, state laws, federal laws and the current covenants and restrictions.

What is a homeowner association?

Using the Taxable Corporation and Exemptions for Homeowner Associations (§528)

A homeowners' association is an organization that provides for the acquisition, construction, management, maintenance, and care of a condominium project or real estate development in which substantially all the units or buildings are individual residences. Homeowners' associations are specifically required to file tax returns. A homeowners' association may elect to pay a flat 30 percent of its taxable income in lieu of paying the regular corporate income tax {See below, as an association may elect to be exempt from income tax}. To make this election, a homeowners' association files its return on Form 1120H, U.S. Income Tax Return for Homeowners Associations.  The better choice is the use of tax exemption when it is available – see Recommendation below.

CCH-EXP, CCH Federal Tax Service, S J:3.227, Making the Election 

Making the Election 

To be exempt, a homeowners association must elect this treatment.\41/ The election is made by filing Form 1120-H, U.S. Income Tax Return for Homeowners Association, and a separate election must be made for each tax year. The election must be made not later than the time, including extensions, for filing an income tax return for the year in which the election is to apply.\42/

\41/IRC §528(c)(1)(E). 

\42/Id. 

The Service will not allow an association to revoke an election when the purpose of the revocation is to allow the association to carry back net operating losses from later years.\43/ However, revocation was permitted to allow an association to take advantage of a net operating loss carryforward when the election of tax-exempt status was based on inadequate advice given by a tax professional and the association acted promptly to request the revocation.\44/

\43/Rev Rul 82-203, 1982-2 CB 109. 

\44/Rev Rul 83-74, 1983-1 CB 112.

                                NEW DEVELOPMENTS

Service amends procedures for extension of time for making elections.  The Service has modified Revenue Procedure 92-85, 1992-42 IRB 32, cited above, to bring its procedures relating to extension of time for making elections into conformity with amended Regulations Section 301.9100-1(b).  See Chapter P:5 for full discussion.  Rev Proc 93-28, 1993-25 IRB --, modifying Rev Proc 92-85, 1992-42 IRB 32.  Text reference: S J:3.227. 

Tax Exemption Status (§501(c)(4)

The tax code provides for tax exemption for specified corporations including some homeowner associations.  There are rules that must be followed, but one will usually discover the adherance to the formalities is worth the effort.

Recommendation

Whenever the homeowner association can make itself qualified as tax exempt using USC Title 26 §501(c)(4) the tax exempt choice will be preferred.  The preferred choice has some compliance effort.  However, the combination of the reduction in federal income tax, state income tax, business or franchise tax, and sales taxes usually will pay for the added “discomfort”.  This is true in most cases, even after taking into consideration the exemptions from tax provided for the homeowner association in §528.  Add to this the federal and state statutes providing for protection of officers from civil and tort actions, and you have the “icing on the cake”.

Bylaws Comment:

Please note some of the sections within the bylaws are not complete. These incomplete portions must be completed before adoption.  Please know you are welcome to fill-in items, and if you desire, to call me for suggestions.

Also, know and understand an attorney has not been consulted on this matter, and must be.  Legal counsel opinion must be obtained before execution and adoption of this and/or related documents.

.

Blue Lagoon Homeowners Homeowner Association

By-Laws

Mission Statement

The mission of the Association shall be to provide for the common good of the community, provide for a central committee to receive plans of construction, provide for methods of revisions to covenants and restrictions, to protect the property as originally outlined in the Covenants and Restrictions, to interact with other Associations, to petition government or other agencies and take legal actions as deemed appropriate.
The purpose for which the association is organized is for the purpose of improving or maintaining the quality of Blue Lagoon Homeowners, and to have and hold property, both real and personal, to do all such things as may be necessary or desirable in carrying out the mission of which will benefit the public.

No substantial part of the activities of the corporation shall constitute the carrying on of propaganda or otherwise attempting to influence legislation, or any initiative or referendum before the public, and the corporation shall not participate in, or intervene in (including by publication or distribution of statements), any political campaign on behalf of, or in opposition to, any candidate for public office. 

Notwithstanding any other provisions of this document, the organization shall not carry on any other activities not permitted to be carried on (a) by an organization exempt from federal income tax under section 501(c)(4) of the Internal Revenue Code, or corresponding section of any future federal tax code, or (b) by an organization, contributions to which are deductible under section 170 (c)(2) of the Internal Revenue Code, or corresponding section of any future federal tax code.

The association will from time to time, as decided by the members, accumulate and account for a fund to be set aside for legal costs to defend the environment, life-style, quality of life, public safety, public health, appearance and quality of the area.

The association will sponsor member social events as directed by the officers of the association.

The association must primarily serve the community rather than the private interests of its members:

1. Membership is automatic for property owners of the Blue Lagoon Homeowners subdivision, and residents of Blue Lagoon Homeowners subdivision and,

2. Dues are not mandatory, however may be accepted from any member or non-member — since dues are voluntary then no lien can be attached to any property and,

3. Contributions may be accepted from any member or non-member to promote the mission of the Association and,
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 Association may beautify and preserve public property of Blue Lagoon Homeowners in cooperation with the local government and,
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 It does not perform exterior maintenance on private dwellings, and,
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 If any facilities maintained they are open to the general public rather than only to the members,
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 The Association is to work with other Associations in the town of Longboat Key to maintain the safety and welfare of the public and,

8. Publish a newsletter made available to the general public at times to be determined by the authorized officers and, 
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 Engage in promoting the common good and general welfare of the people of the community; primarily for the purpose of bringing about civic betterments and social improvements, defend the environment, life-style, quality of life, public safety, public health, appearance and quality of the area and, 
10. Occasionally initiate litigation to contest the validity of legislation, rules or regulations, decisions, events or actions adversely affecting visitors and/or residents of the community.

Article One

Name

The name of the organization shall be Blue Lagoon Homeowners Homeowners' Association

Office

The principle office of the Association shall be located at _________________, or other address as set by the directors from time to time.

Article Two

Membership

Classes

Non-resident owners:  An owner or one who is purchasing property within the subdivision, but is not an inhabitant of the subdivision.

Residents and owners:  A person who is both a habitant and an owner of the property.  An owner is one with his or her name on the deed, or is purchasing the home or property under a contract for deed or a financing lease.

Residents - non-owners:  A person who is an inhabitant but does not own, nor is purchasing the property by contract for deed.

Creditor:  Creditor includes the usual sense of the term as in a mortgage and also includes the party in a contract for deed or financing lease who is not the person buying the property.

Advisory and honorary:  A person who is an advisory or honorary capacity.  This person may also qualify in one or more of the other classes.

Natural Person: An individual, a trustee of a living trust (having title to the property) or a qualified personal residence trust or QPRT (having title to the property).

Dues

Dues are voluntary.  Neither property owner nor inhabitant may be sued, nor may the Association file a lien on the property.   However, an owner or person qualified to vote who has not paid the dues may not address the Association or its committees until all dues are paid in full.  Dues are to be set by the Board of Directors and can be changed annually.  The Board of Directors may make assessments.  The Board of Directors may make assessments.  Assessments shall carry the same authority as the Dues and no lien may attach to any property for lack of payment.

Dues may be paid monthly or may be paid in January of each year.  Dues for the calendar year are due before February 1, each year.

Other

Voting rights

Only a natural person may vote, no trust, corporation, partnership, estate, or other entity may serve on the committee(s), as President, or as Vice President.

Non-resident owners: May vote only for the non-officer Executive Committee position(s).

Residents and owners: May vote for all elected positions.

Residents - non-owners: May vote for ____________

Advisory and honorary: No voting privileges, unless the person may qualify in one or more of the other classes.

Creditor: No voting privileges.  In the event a creditor takes possession of or takes title to a property, the classification remains that of creditor and the creditor gains no reclassification or voting privileges by such actions, whether by foreclosure, deed in lieu of foreclosure or other means.

Expelling members

No member may be expelled, unless such member fails to meet the qualifications of membership as outlined in the membership clause and the classes of members.

Loss of voting rights

No member may lose voting rights unless such person fails to qualify as one of the classes of members, or fails to meet the qualifications of the committee on which the person serves.

Revocation of membership

TO  BE ADDED

Rights and responsibilities

TO BE ADDED

Suspension

No member may be suspended, unless such member fails to meet the qualifications of membership as outlined in the membership clause and/or the classes of members.  A member may be suspended from voting or addressing the committee if s/he is not current on the payment of the dues to the Association.

Failure to meet the qualifications of any classification is automatic and no notice is required for reclassification, de-classification or loss of voting privileges.

Reinstatement

If any member has been expelled, suspended, or otherwise has been moved from one class to another, upon requalification the member shall be placed in the appropriate class commencing with the date of the meeting of the qualifications and shall not be reinstated retroactively to the date as of the suspension, etc. and the time periods for habitation, etc. shall commence anew as of the date of re-qualification.

Resignation

Committee members shall notify the Association of withdrawal from the Association as an active committee member, officer, etc. in writing.  The resignation shall not harm the individual’s classification as outlined in the classes of members.

Article Three

Committees

Rule Making Committee

1.  All rule-making powers herein granted shall be vested in the Rule Making Committee.

2.  No person shall be a member of the Rule Making Committee who:

1.  shall not have attained the age of 30 years, and 

2.  shall not have been a resident (inhabitant) of Blue Lagoon Homeowners for at least one year, and 

3. shall not be a resident-owner.

4. shall not be a citizen of the United States of America

5.  shall be on parole, or shall have been convicted of a felony

6.  shall not be mentally competent

7.  is not a natural person, -- no trust, corporation, partnership, estate, or other entity may serve on the committee, as President, or as Vice President.

3.  Each member shall serve for two years.

4.  Prior to any election of the member[s] of the Rule Making Committee the candidate must present to the Association his/her intentions for the direction of the subdivision.  Each member shall present in a short paragraph any issues that concern the subdivision, and whether the candidate is satisfied or dissatisfied with the current covenants and restrictions and if dissatisfied his/her proposed revision[s].  The Association shall make available and mail to all residents in the subdivision a copy of the candidate’s platform.

5.  A ballot must be prepared that will show the following:

1.  What office is being filled

2.  The term of the office

3.  Each candidate and the information as described in part four of this paragraph.

4.  A detachable coupon that will enable the election committee to prove the ballot is from a qualified voter.  However, allow the count to be tallied without disclosing the voter to the person making a tally of the votes.

6.  Each member of this committee shall have one vote, regardless of the size, number, appraised value, etc. of the real property holding in this subdivision.

7.  Only a natural person may serve, no trust, corporation, partnership, estate, or other entity may serve on the committee.

8.  When vacancies happen on this committee, the President of the Association may appoint, or at his discretion call a special ballot to fill the vacancy.

9.  The Rule Making Committee shall have power to appoint its own chairperson.

10.  The Rule Making Committee shall have the sole power to impeach the President.  The impeachment process must be initiated and concluded by at least a two-thirds vote of the members of this committee.  Upon a two-thirds vote, the property owners who reside in the sub-division, must be notified and allowed a fifteen business day time period before such action is considered ratified and permanent.

11.  The Rule Making Committee must obtain express permission from both its appointed chairperson and the Vice President to hold a meeting without the presence of its chair.

12.  The Rule Making Committee shall set and determine the time, place or method of provisions for voting.

13.  The Rule Making Committee shall assemble once per year and from time to time as deemed appropriate by the President.

14.  Whenever a member fails to meet the qualifications enumerated in item two of this paragraph, the member is prima facie resigned.

15.  Records of the meetings shall be kept by written, audiotape, videotape, or computer media.

16.  All ballots shall be conducted by secret ballot.

17.  Proxy may be allowed, with a signature of the regular member.  However, the proxy person must meet all qualifications for the regular owners classification (i.e., resident-owner)

18.  If any member incurs costs directly for the committee, such member may be reimbursed for actual (out of pocket) costs upon presentation of proof of amount; proof of the expenditure and evidence the committee received the benefit.  Such information as amount, time, place, committee purpose and other brief description, along with a paid receipt and copy of the canceled check if available will suffice for proof.

19. There shall be eleven (11) members on the committee.  1 from the Arbitration Committee, 1 from the Finance Committee and nine (9) elected by the voting members.

20. All rules promulgated by the committee shall first be discussed in the committee meeting and then the secret ballot shall be taken a simple majority need for approving the rule.  The inhabitants who would be qualified on this committee shall be allowed to write grievances to the committee.  No grievances will be considered if they contain foul language, cannot be supported by convincing evidence, or received later than the tenth business day following the mailing of the notice by the committee.  If 50% or less of those meeting the qualifications to serve on this committee have objections, the rule will be considered passed.  If more than 50% have objections, the rule will be reconsidered by the committee.  If the rule is considered passed by the committee the committee shall pass the rule to the President for approval.   

20.  The Rule Making Committee may override the veto or partial veto the Executive Committee by taking another vote on the rule and passing by a two-thirds majority the item[s] which were not signed by the Executive Committee.

Executive Committee & President

There shall be an executive committee that shall be comprised of the President, or Vice President in the absence of the President, the chairperson from each of the standing committees, plus one resident-owner (being a natural person) not on any committee nor an officer and being elected by resident-owners in the normal elections.  The number is five persons for the Executive Committee. 

The persons are defined as:

President or vice-president

Chair from Rule Making

Chair from Arbitration

Chair from Finance

One elected by the voting class of resident-owner

The President shall vote only in the instance of a tie vote of the other members.

1. All executive powers shall be vested in this committee.

2. No person shall be the President or Vice President who:

1.  shall not have attained the age of 30 years, and 

2.  shall not have been a resident (inhabitant) of Blue Lagoon Homeowners for at least one year, and 

3.  shall not be a resident-owner.

4.  shall not be a citizen of the United States of America

5.  shall be on parole, or shall have been convicted of a felony

6.  Shall not be mentally competent

7.  Only a natural person may serve, no trust, corporation, partnership, estate, or other entity may serve on the committee, as President, or as Vice President.

3.  The President and Vice President shall  serve for one year.

4.  Each candidate shall present in a short paragraph any issues that concern the subdivision, and whether the candidate is satisfied or dissatisfied with the current covenants and restrictions and if dissatisfied his/her proposed revision[s]

5.  A ballot must be prepared that will show the following:

1.  What office is being filled

2.  The term of the office

3.  Each candidate and the information as described in part four of this paragraph.

4.  A detachable coupon that will enable the election committee to prove the ballot is from a qualified voter.  However, allow the count to be tallied without disclosing the voter to the person making a tally of the votes.

6.  The President must first approve all of the following:

1.  Any proposed revision to the covenants and restrictions

2.  Any proposed action that will require entry upon the private property of one of the lots in the division, such as mowing or cutting of weeds, removal of trash or debris, etc.

3.  Legal actions against a property owner.

7.  The President may veto all or any portion of the Rule Making Committee resolutions, only by a majority vote of the Executive Committee.

8.  If the Rule Making Committee has overridden a veto of this committee this committee may reconsider the overriding by a reconsideration of the veto and if the veto is affirmed by at least four of the five members of this committee, the committee may petition the arbitration committee for a determination of the overriding of the veto.

9.  Each member of the committee shall have only one vote.

Arbitration Committee

The Arbitration Committee shall have the sole power of arbitration within the Association.  The committee shall provide for the hearing of both sides of the issue to be brought before it.  Before this committee can hear any issue, the records of the committees must be presented to show that there is a split decision of the matter.  Once this is done, the committees must write in summary form the main issues.  Before the hearing presentation is made the opposing parties must decide on the items with which they agree with each other and items with which they disagree.  The parties may seek advice from one or more of the advisory members who would possess the expertise and wisdom to resolve the issue.  All parties are bound to the decision of the Arbitration Committee.

If a property owner has just cause, a property owner who is a habitant of the division may bring a grievance to the Arbitration Committee for review.  The committee shall set times for the review and shall possess sole authority to accept or reject the request for review.  Under no circumstance shall the committee hear any petition which does not directly involve the association or a rule of the association.

1.  There shall be nine members of the arbitration committee.

2.  No person shall serve on the arbitration committee who:

1.  shall not have attained the age of 35 years, and 

2.  shall not have been a resident (inhabitant) of Blue Lagoon Homeowners for at least two year, and 

3.  shall not be a resident-owner.

4.  shall not be a citizen of the United States of America

5.  shall be on parole, or shall have been convicted of a felony

6.  Shall not be mentally competent

7.  Only a natural person may serve, no trust, corporation, partnership, estate, or other entity may serve on the committee, as President, or as Vice President.

3.  Each member shall have one vote.

4.  When vacancies happen on this committee, the vacancy shall be filled by a ballot of the standing committees' members.

5.  The persons serving on this committee are all elected by the voting classification and meeting the above qualifications.  The total will be nine (9) elected persons.

Finance Committee

The finance committee shall consist of the President (or vice-president in his or her absence), Treasurer and Secretary.  Other members may be added at the direction of the Board of Directors.  The Finance Committee shall be responsible for the annual budget and an annual reporting to the Board of Directors.  The Finance Committee shall prepare estimated costs of actions proposed by other committees.  Where funds are not available to complete the proposed actions it shall be the responsibility of the Committee proposing the action [s] to find methods to reduce the costs and if not possible, to raise the funds to take the actions.

Article Four

Confidentiality - “There shall be no gossip”

No officer or committee member may discuss complaints with persons not an officer, committee member, an advisor thereof, the complainant, or a member of either party's household.

Article Five

Officers

There shall be a president, vice-president a secretary and  a treasurer.

Qualifications

See Article Three

Duties

President

The president shall preside at all meetings of the executive committee, at all meetings held jointly with the various committees, and at all meetings of the directors. The president shall see that orders and resolutions of the Board and committees are carried out. The president shall be one of the signatures on any check or promissory note, along with one other signature of either the vice-president or the secretary or treasurer. Other documents requiring signatures will be affixed with the same signatures.

Vice-president

The vice-president shall preside at all meetings in the absence of the president, or other duties assigned to the president in the president’s absence.

Secretary & Treasurer

The secretary/treasurer shall record the votes and keep the minutes of meetings and proceedings of the board. The minutes of the committees shall be kept by a member of each of the committees and turned over to the secretary/treasurer for safekeeping.  The secretary/treasurer shall keep appropriate records showing the members of the committees, officers, the listing of the property owners and qualifications for those seeking office.

The treasurer shall make an accounting of the funds of the association.

Books, Records and Reporting

TO BE ADDED

Vacancies

TO BE ADDED

Terms

TO BE ADDED

Multiple Offices

TO BE ADDED

Article Six

Records

TO BE ADDED

Annual reporting

TO BE ADDED

Location

TO BE ADDED

Article Seven

Assessments

Assessments may be made by the board of directors at the advisement of the finance committee. The association shall have no right to seize, place a judgement against, or otherwise obtain a security interest in the property of a property owner for non-payment of assessments, or dues. The owner or inhabitant shall not have any rights of protection, petitioning the association, responding to the association, rights of denial, voting, etc. without first paying all assessments plus any interest on such assessments and charges for late payment. Where the person occupying or enjoying the benefit of the property is not the owner, such person must pay any assessments before any rights as enumerated herein are enjoyed. If any person not occupying the property is an owner, then such owner must also pay all assessments to enjoy rights of the association.

Assessments shall be apportioned based upon property values as shown on the tax roll of the county in which the property is located.

Article Eight

Amendments

{it should not be an easy task to make amendments. The association must have a direction, and that direction should not be changed at the whim of a selected few individuals. Any changes must be given considerable thought and planning. Legal issues, case law, common law, real estate litigation and codes, building codes, tax law, government regulations, protection of property values, marketability, and other items, all must be considered. Those who have knowledge of the above must be consulted and those residents with an expertise in one or more areas should be consulted.}

Amendments must have more than a 2/3 majority of the resident-owner class.

bpcpapc
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