Homeowner Associations – Activities Affect Tax Status

The following are a few of the code sections that pertain to setting up your homeowner association.  These comments are not exhaustive and must not be used as the only source of information.

Organizations that do not meet all of the Code Section 501(c)(3) criteria, including certain homeowners' associations, advocacy organizations, and junior chambers of commerce, may qualify as Code Section 501(c)(4) organizations. As such, they may engage in political activities -- including direct and grass roots lobbying -- so long as that is not their primary activity. But this benefit is accompanied by a significant disadvantage: Contributions to Code Section 501(c)(4) organizations are not deductible to the donors as charitable contributions.

	[7.8.1] 3.2.7  (05-25-1999)
Political Campaign Intervention

	1. An IRC 501(c)(3) organization is prohibited from participating or intervening in any political campaign. This prohibition includes publishing or distributing campaign statements. (However, see Rev. Rul. 78-248, 1978-1 C.B. 154, and Rev. Rul. 80-282, 1980-2 C.B. 178 for a discussion of certain "voter education activities." ) The sources set forth in the guidelines above also apply in finding evidence of political activity. Also, see the annual National Office listing of certain Form 1120-POL (U.S. Income Tax Return of Certain Political Organizations) filers sent to the regions, and Form 990, Parts I and IV (Form 990-PF, Part V, if a private foundation) for indications of political activity. 


     TIP: To establish that an organization is organized      exclusively to promote social welfare, one should submit evidence with the organization's application showing that the organization will operate primarily to further in some way the common good and general welfare of the people of the community, such as by      bringing about civic betterment and social improvements.  Generally, the Service will disallow tax exemption if the benefits are only for the members or homeowners and do not benefit the “community as a whole”.
     TIP: If social activities are the primary purpose of an      organization, it should not apply for an exemption as a social welfare organization. Rather, it should file for exemption as a social club described in Code Section 501(c)(7).

	USC Title 26 §501(c)(4)

	(4) --
          (A) Civic leagues or organizations not organized for profit but operated exclusively for the promotion of social welfare, or local associations of employees, the membership of which is           limited to the employees of a designated person or persons in a particular municipality, and the net earnings of which are devoted exclusively to charitable, educational, or recreational           purposes.
          (B) Subparagraph (A) shall not apply to an entity unless no part of the net earnings of such entity inures to the benefit of any private shareholder or individual.



	USC Title 26 §501(h) – Political and Lobbying Expenses Portion

	(h) EXPENDITURES BY PUBLIC CHARITIES TO INFLUENCE LEGISLATION
     (1) GENERAL RULE
     In the case of an organization to which this subsection applies, exemption from taxation under subsection (a) shall be denied because a substantial part of the activities of such organization consists of carrying on propaganda, or otherwise attempting, to influence legislation, but only if such organization normally--
          (A) makes lobbying expenditures in excess of the lobbying ceiling amount for such organization for each taxable year, or
          (B) makes grass roots expenditures in excess of the grass roots ceiling amount for such organization for each taxable year.
     (2) DEFINITIONS
     For purposes of this subsection--
          (A) LOBBYING EXPENDITURES
          The term "lobbying expenditures" means expenditures for the purpose of influencing legislation (as defined in section 4911(d)).
          (B) LOBBYING CEILING AMOUNT
          The lobbying ceiling amount for any organization for any taxable year is 150 percent of the lobbying nontaxable amount for such organization for such taxable year, determined under section 4911.
          (C) GRASS ROOTS EXPENDITURES
          The term "grass roots expenditures" means expenditures for the purpose of influencing legislation (as defined in section 4911(d) without regard to paragraph (1)(B) thereof).
          (D) GRASS ROOTS CEILING AMOUNT
          The grass roots ceiling amount for any organization for any taxable year is 150 percent of the grass roots nontaxable amount for such organization for such taxable year, determined under section 4911.
     (3) ORGANIZATIONS TO WHICH THIS SUBSECTION APPLIES
     This subsection shall apply to any organization which has elected (in such manner and at such time as the Secretary may prescribe) to have the provisions of this subsection apply to such organization and which, for the taxable year which includes the date the election is made, is described in subsection (c)(3) and--
          (A) is described in paragraph (4), and
          (B) is not a disqualified organization under paragraph (5).
     (4) ORGANIZATIONS PERMITTED TO ELECT TO HAVE THIS SUBSECTION APPLY
     An organization is described in this paragraph if it is described in--
          (A) section 170(b)(1)(A)(ii) (relating to educational institutions),
          (B) section 170(b)(1)(A)(iii) (relating to hospitals and medical research organizations),
          (C) section 170(b)(1)(A)(iv) (relating to organizations supporting government schools),
          (D) section 170(b)(1)(A)(vi) (relating to organizations publicly supported by charitable contributions),
          (E) section 509(a)(2) (relating to organizations publicly supported by admissions, sales, etc.), or
          (F) section 509(a)(3) (relating to organizations supporting certain types of public charities) except that for purposes of this subparagraph, section 509(a)(3) shall be applied without regard to the last sentence of section 509(a).
     (5) DISQUALIFIED ORGANIZATIONS
     For purposes of paragraph (3) an organization is a disqualified organization if it is--
          (A) described in section 170(b)(1)(A)(i) (relating to churches),
          (B) an integrated auxiliary of a church or of a convention or association of churches, or
          (C) a member of an affiliated group of organizations (within the meaning of section 4911(f)(2)) if one or more members of such group is described in subparagraph (A) or (B).
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The following is a partial excerpt from the regs for Internal Revenue Code §4911:

SECTION 56.4911-1.   TAX ON EXCESS LOBBYING EXPENDITURES. 
(a) IN GENERAL. Section 4911(a) imposes an excise tax of 25 percent on the excess lobbying expenditures (as defined in paragraph (b) of this section) for a taxable year of an organization for which the expenditure test election under section 501(h) is in effect (an "electing public charity"). An electing public charity's annual limit on expenditures for influencing legislation (i.e., the amount of lobbying expenditures on which no tax is due) is the lobbying nontaxable amount or, on expenditures for influencing legislation through grass roots lobbying, the grass roots nontaxable amount (see paragraph (c) of this section). For rules concerning the application of the excise tax imposed by section 4911(a) to the members of an affiliated group of organizations (as defined in Section 56.4911-7(e)), see Section 56.4911-8.
(b) EXCESS LOBBYING EXPENDITURES. For any taxable year for which the expenditure test election under section 501(h) is in effect, the amount of an electing public charity's excess lobbying expenditures is the greater of--
     (1) The amount by which the organization's lobbying expenditures      (within the meaning of Section 56.4911-2(a)) exceed the organization's lobbying nontaxable amount, or
     (2) The amount by which the organization's grass roots expenditures      (within the meaning of Sections 56.4911-2(a)) exceed the organization's grass roots nontaxable amount.
(c) NONTAXABLE AMOUNTS--
     (1) LOBBYING NONTAXABLE AMOUNT. Under section 4911(c)(2), the      lobbying nontaxable amount for any taxable year for which the expenditure test election is in effect is the lesser of--
          (i) $1,000,000, or
          (ii) To the extent of the electing public charity's exempt purpose expenditures (within the meaning of Section 56.4911-4) for that year, the sum of 20 percent of the first $500,000 of such expenditures, plus 15 percent of the second $500,000 of such expenditures, plus 10 percent of the third $500,000 of such           expenditures, plus 5 percent of the remainder of such expenditures.
     (2) GRASS ROOTS NONTAXABLE AMOUNT. Under section 4911(c)(4), an      electing public charity's grass roots nontaxable amount for any taxable year is 25 percent of its lobbying nontaxable amount for that year.
(d) EXAMPLES. The provisions of this section are illustrated by the examples in Section 1.501(h)-3.
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The following is from the Internal Revenue Manual:

	1. If the organization has engaged in legislative activity, determine if it made the election under IRC 501(h), subjecting it to the lobbying expenditures test. If not, it is governed by the substantiality test of IRC 501(c)(3). 

A. Lobbying expenditures test--Eligible charities, through an election, may choose to have their legislative activities measured by an expenditures test that sets relatively specific expenditure limits and would replace the uncertain standards of IRC 501(c)(3). Analyze disbursements to determine if: 

A. the sliding scale limits for lobbying nontaxable amount and grass roots nontaxable amount have been exceeded (maximum lobbying nontaxable amount is $1,000,000); 

B. "affiliated" organizations have included their disbursements in the total to determine if the nontaxable amounts have been exceeded; 

C. lobbying expenditures over a 4-year period exceed 150 percent of the lobbying nontaxable amount; or 

D. grass root expenditures over a 4-year period exceed 150 percent of the grass roots nontaxable amount. If the limits of c or d are exceeded, revocation should be considered. If the limits of a above are exceeded, the organization is liable for IRC 4911 tax. 

B. Substantiality test-- "Substantial" is measured not only by the funds spent on the activity but also by the time, effort, and other activities connected with reaching a position on whether to sponsor, support, or oppose certain legislation, and the time and effort of the members in taking "action" to reach the goal decided upon. 

For example, a single article in their publication requesting legislative action might trigger thousands of the members to contact their legislators but the expense may be minimal. 

A. Analyze all direct and indirect expenses attributable to legislative activities. 

B. For additional information, see Chapter 3.17 of IRM 7.8.2, Exempt Organizations Technical Guidelines Handbook, and consider reviewing the decisions reached in League of Women Voters of the United States v. United States , 180 F. Supp. 379 (1960) and Christian Echoes National Ministry, Inc. v. United States , 470 F2d 849 (1972). 

	[7.8.1] 3.2.7  (05-25-1999)
Political Campaign Intervention

	2. An IRC 501(c)(3) organization is prohibited from participating or intervening in any political campaign. This prohibition includes publishing or distributing campaign statements. (However, see Rev. Rul. 78-248, 1978-1 C.B. 154, and Rev. Rul. 80-282, 1980-2 C.B. 178 for a discussion of certain "voter education activities." ) The sources set forth in the guidelines above also apply in finding evidence of political activity. Also, see the annual National Office listing of certain Form 1120-POL (U.S. Income Tax Return of Certain Political Organizations) filers sent to the regions, and Form 990, Parts I and IV (Form 990-PF, Part V, if a private foundation) for indications of political activity. 
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	[7.8.1] 3.2.6  (05-25-1999)
Legislative Activities

	1. Identify any legislative activities, such as: 

A. Direct lobbying by the organization or its officers to directly influence legislators. Review itemized billings or reports by representatives retained by the organization to monitor legislation or lobby to determine the amount of lobbying conducted by the representative for the organization. 

B. "Grass-roots" campaigns in which the organization urges members of the public to contact legislators for, or in opposition to, or to propose, some piece of legislation. 

2. Determine, from a review of the organization's publications or financial records, or from a discussion with the officers whether the organization has engaged in the following in furtherance of their legislative interests. 

A. articles or paid advertisements in newspapers or magazines, radio and television; 

B. television, radio or other public commentaries; 

C. articles published by the organization; or 

D. direct mail campaigns. 

3. Analyze disbursements to determine if: 

A. contributions were made to organizations engaged in legislative activities; or 

B. payments were made to attorneys or other intermediaries for legislative purposes of the organization. These payments are frequently charged to advertising or professional fees and services accounts. 

4. Analyze dues paid to parent organizations and state or national organizations to determine if any portion of the dues are used for legislative activities. This activity might be imputed to the subsidiary organization paying the dues. 
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Rev Rul 78-248

Code Sec. 501
<<FULL TEXT>>
26 CFR 1.501(c)(3)-1: Organizations organized and operated for religious, charitable, scientific, testing for public safety, literary, or  educational purposes, or for the prevention of cruelty to children or animals.

Educational; political activity. Certain "voter education" activities conducted in a nonpartisan manner by an organization recognized as exempt under section 501(c)(3) of the Code will not constitute prohibited political activity disqualifying the organization from exemption; Rev. Rul. 78-160 revoked.
REV. RUL. 78-248

Advice has been requested whether certain organizations, which otherwise qualify for exemption from Federal income tax under section 501(c)(3) of the Internal Revenue Code of 1954, will be considered "action" organizations and not exempt under section 501(c)(3) if they undertake "voter education" activities in the situations described below.

Section 501(c)(3) of the Code provides for the exemption from Federal income tax of organizations that are organized and operated exclusively for charitable purposes and that do "not participate in, or intervene in (including the publishing or distributing of statements), any political campaign on behalf of any candidate for public office."

Section 1.501(c)(3)-1(c)(3)(i) of the Income Tax Regulations states that an organization is not operated exclusively for one or more exempt purposes if it is an "action" organization. Section 1.501(c)(3)-1(c)(3)(iii) defines an "action" organization as an organization which "participates or intervenes, directly or indirectly, in any political campaign on behalf of or in opposition to any candidate for public office .... Activities which constitute participation or intervention in a political campaign on behalf of or in opposition to a candidate include, but are not limited to, the publication or distribution of written statements or the making of oral statements on behalf of or in opposition to such a candidate."

Whether an organization is participating or intervening, directly or indirectly, in any political campaign on behalf of or in opposition to any candidate for public office depends upon all of the facts and circumstances of each case. Certain "voter education" activities conducted in a non-partisan manner may not constitute prohibited political activity under section 501(c)(3) of the Code. Other so-called "voter education" activities, however, may be proscribed by the statute. The following situations are illustrative:

SITUATION 1

Organization A has been recognized as exempt under section 501(c)(3)  f
the Code by the Internal Revenue Service. As one of its activities, the organization annually prepares and makes generally available to the public a compilation of voting records of all Members of Congress on major legislative issues involving a wide range of subjects. The publication contains no editorial opinion, and its contents and structure do not imply approval or disapproval of any Members or their voting records.

The "voter education" activity of Organization A is not prohibited political activity within the meaning of section 501(c)(3) of the Code.

SITUATION 2

Organization B has been recognized as exempt under section 501(c)(3)  of the Code by the Internal Revenue Service. As one of its activities in election years, it sends a questionnaire to all candidates for governor in State M. The questionnaire solicits a brief statement of each candidate's position on a wide variety of issues. All responses are published in a voters guide that it makes generally available to the public. The issues covered are selected by the organization solely on the basis of their importance and interest to the electorate as a whole. Neither the questionnaire nor the voters guide, in content or structure, evidences a bias or preference with respect to the views of any candidate or group of candidates.

The "voter education" activity of Organization B is not prohibited political activity within the meaning of section 501(c)(3) of the Code.

SITUATION 3

Organization C has been recognized as exempt under section 501(c)(3)  of the Code by the Internal Revenue Service. Organization C undertakes a "voter education" activity patterned after that of Organization B in Situation 2. It sends a questionnaire to candidates for major public offices and uses the responses to prepare a voters guide which is distributed during an election campaign. Some questions evidence a bias on certain issues. By using a questionnaire structured in this way, Organization C  is participating in a political campaign in contravention of the provisions of section 501(c)(3) and is disqualified as exempt under that section.

SITUATION 4

Organization D has been recognized as exempt under section 501(c)(3) of the Code. It is primarily concerned with land conservation matters. 

The organization publishes a voters guide for its members and others concerned with land conservation issues. The guide is intended as a compilation of incumbents' voting records on selected land conservation issues of importance to the organization and is factual in nature. It contains no express statements in support of or in opposition to any candidate. The guide is widely distributed among the electorate during  an election campaign.

While the guide may provide the voting public with useful information, its emphasis on one area of concern indicates that its purpose is not nonpartisan voter education.

By concentrating on a narrow range of issues in the voters guide and widely distributing it among the electorate during an election campaign, Organization D is participating in a political campaign in contravention of the provisions of section 501(c)(3) and is disqualified as exempt under that section.

Pursuant to the authority of section 7805(b) of the Code, the conclusion of this Revenue Ruling will not be applied to taxable years beginning before January 1, 1979, in the case of any section 501(c)(3) organization holding an exemption letter that indicated in its Application for Recognition of Exemption (Form 1023) that it would engage in the type of "voter education" activities which constitute participation or intervention in a political campaign under this ruling. 

Rev. Rul. 78-160, page 153, this Bulletin, is revoked.
<<END RULING>>
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Rev Rul 80-282

Code Sec. 501
<<FULL TEXT>>
26 CFR 1.501(c)(3)-1. Organizations organized and operated for religious, charitable, scientific, testing for public safety, literary, or educational purposes, or for the prevention of cruelty to children or animals.

Political activity; newsletter publication. Certain publications of congressional incumbents' voting records on selected issues in a nonpartisan newsletter do not constitute participation or intervention in any political campaign within the meaning of section 501(c)(3) of the Code; Rev. Rul. 78-248 amplified.
REV. RUL. 80-282
ISSUE

Would the publication of a newsletter, by an organization otherwise described in section 501(c)(3) of the Internal Revenue Code, containing the voting records of congressional incumbents on selected issues, in the manner described below, constitute participation or intervention in any political campaign within the meaning of section 501(c)(3)?
FACTS

The organization is exempt from federal income tax under section 501(c)(3) of the Code. The organization engages in a number of different educational and charitable activities. As one of its activities, the organization maintains an office that monitors and reports on legislative, judicial, administrative, and other governmental activities and developments considered to be of important social interest. As part of the offices activities, it distributes a monthly newsletter to interested members and others, who together number only a few thousand nationwide. 


The monthly newsletter contains expressions of the organization's views on a broad range of legislative, judicial, and administrative issues it considers significant. In discussing a particular issue, the reader is sometimes encouraged to contact various governmental officials to express his or her views on the issue.

As soon as practical after the close of each congressional session, the organization intends to publish in an issue of its newsletter a summary of the voting records of all incumbent Members of Congress on selected legislative issues important to it, together with an expression of the organization's position on those issues. Each member's votes will be reported in a way which illustrates whether he or she voted in accordance with the organization's position on the issue. The newsletter is politically non-partisan, and will not contain any reference to or mention of any political campaigns, elections, candidates, or any statements expressly or impliedly endorsing or rejecting any incumbent as a candidate for public office. No mention will be made of an individual's overall qualification for public office, nor will there be any comparison of candidates that might be competing with the incumbents in any political campaign. The voting records of all incumbents will be presented and candidates for reelection will not be identified. The newsletter will point out the limitations of judging the qualifications of an incumbent on the basis of a few selected votes and will note the need to consider such unrecorded matters as performance on subcommittees and constituent service.

Publication usually will occur after congressional adjournment and will not be geared to the timing of any federal election. The newsletter will be distributed to the usual subscribers, and will not be targeted toward particular areas in which elections are occurring.
LAW

Section 501(c)(3) of the Code provides for the exemption from federal income tax of organizations organized and operated exclusively for charitable purposes, no substantial part of the activities of which is carrying on propaganda, or otherwise attempting to influence legislation, and which do not participate in, or intervene in (including the publishing or distributing of statements), any political campaign on behalf of any candidate for public office.

Section 1.501(c)(3)-1(c)(3)(i) of the Income Tax Regulations states that an organization is not operated exclusively for one or more exempt purposes if it is an "action" organization. Section 1.501(c)(3)-1(c)(3)(iii) defines an "action" organization as an organization that participates or intervenes, directly or indirectly, in any political campaign on behalf of or in opposition to any candidate for public office. The regulations further provide that activities that constitute participation or intervention in a political campaign on behalf of or in opposition to a candidate include, but are not limited to, the publication or distribution of written statements or the making of oral statements on behalf of or in opposition to such a candidate.
ANALYSIS

Whether an organization is participating or intervening, directly or indirectly, in any political campaign on behalf of or in opposition to any candidate for public office depends upon all of the facts and circumstances of each case. Certain "voter education" activities conducted in a non-partisan manner may not constitute prohibited political activities under section 501(c)(3) of the Code. Other so-called "voter education" activities, however, may be proscribed by the statute. Rev. Rul. 78-248, 1978-1 C.B. 154, sets forth several situations illustrating when an organization has or has not engaged in prohibited political activities within the meaning of section 501(c)(3).

In Situation 3 of Rev. Rul. 78-248, the organization prepared a questionnaire to all candidates for major public offices that contained questions evidencing a bias on certain issues and made the responses generally available to the public during an election campaign. It was considered to be participating in prohibited political campaign activity.  In Situation 4 of Rev. Rul. 78-248, an organization primarily concerned with land conservation matters published a compilation of incumbents' voting records on selected land conservation issues and widely distributed it to the electorate during an election campaign. It was held that by concentrating on a narrow range of issues and widely distributing the publication among the electorate during an election campaign, the organization was participating in a prohibited political activity.

In this case the format and content of the publication are not neutral, since the organization reports each incumbent's votes and its own views on selected legislative issues and indicates whether the incumbent supported or opposed the organization's view. On the other hand, the voting records of all incumbents will be presented, candidates for reelection will not be identified, no comment will be made on an individual's overall qualifications for public office, no statements expressly or impliedly endorsing or rejecting any incumbent as a candidate for public office will be offered, no comparison of incumbents with other candidates will be made, and the organization will point out the inherent limitations of judging the qualifications of an incumbent on the basis of certain selected votes by stating the need to consider such unrecorded matters as performance on subcommittees and constituent service.

In view of the foregoing, other factors must be examined to determine whether in the final analysis the organization is participating or intervening in a political campaign. 

In the instant case, the organization will not widely distribute its compilation of incumbents' voting records. The publication will be distributed to the organization's normal readership who number only a few thousand nationwide. This will result in a very small distribution in any particular state or congressional district. No attempt will be made to target the publication toward particular areas in which elections are occurring nor to time the date of publication to coincide with an election campaign.

In view of these facts, Situations 3 and 4 of Rev. Rul. 78-248 are distinguishable from the present case, and the organization will not be considered to be engaged in prohibited political campaign activity.
HOLDING

The publication of a newsletter, by an organization otherwise described in section 501(c)(3) of the Code, containing the voting records of Congressional incumbents on selected issues; in the manner described above, will not constitute participation or intervention in any political campaign within the meaning of section 501(c)(3).
EFFECT ON OTHER REVENUE RULINGS

Rev. Rul. 78-248 is amplified.
<<END RULING>>
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